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the monetary information concerning back-pay,   fringe benefits,  etc.,
which MSHA has  included as part of its argument.     Further,   I take note
of   the fact  that  Industrial Relations Director Bentgen testified as to
the  contractual pay and fringe benefit matters found in the wage agreement
during the hearing and indicated that the contract is effective through
November 12,   1982   (Tr.   111-112).

MSHA seeks Mr.   Cooley's reinstatement to the position of dryer
operator with seniority and all  the prerequisites of seniority,  back
to   the day of discharge,   as well as back pay from the date of discharge,
May  5,  1980,   until reinstatement,    MSHA asserts that Mr.  Gooley's back
pay  can be calculated from the contract between the Ottawa Silica Company
and  the Teamster's Union   (Exhibit G-4).    Moreover, MSHA relies on the
testimony at  trial that  the monetary value of the fringe benefit package
under the contract  is  considered to be 52% of  the base wage  (Tr.   112),
and  includes  the amount  of back wages and fringe benefits which have
accrued through March  30,   1982 as part of the requested remedy in this
case.    The requested remedies,  up  to  the dates  shown,'are as follows:

Time Period      Rate of Pay

5/5/80-11/9/80 $ 7.26 hr.
11/10/80-

11/9/81          $ 7.96 hr.

11/10/81-

3/30/82     $ 8.66 hr.

Hours/Wk  Basic Wage  52% of Basic       Total

Wage_____

40     $ 8,421.60  $ 4,374.23         $12,800.83

40     $16,556.80  $ 8,604.53         $25,166.33

40     $ 6,928.00  $ 3.602.56         $10,530.56

Totals           $31,906.40      $16,591.32       $48,497.72

Civil penalty assessment question

The parties were permitted to make a record concerning those statutory
factors  found in section 110(i)  of the Act dealing with the assessment
of  civil penalties  for violations of the Act and the mandatory health
and safety standards promulgated therein  (Tr.   8-9),  and MSHA's solicitor
has  Included some arguments  In support of its request for an assessment
of  civil penalties against  the respondent for discriminating against
Mr.   Cooley.     However,   Included in those arguments are new matters  dealing
with an alleged "knowing violation" by respondent's foreman,  arguments
concerning respondent's prior  assessments history for certain violations
of mandatory safety or health standards,  and arguments concerning the
effect of any civil penalty on respondent's ability to remain in business.

While it  is  true that I invited the parties  to make such a record
in  this  case,  on reflection,   and in light of the new matters pleaded,   I
decline to assess any civil penalty against  the respondent at this
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